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US. Customs Service 
Treasury Decisions 


(T.D. 81-251) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 


end of the list. 
Dated: September 16, 1981. 


Name of principal and surety 


Algus Enterprises, Inc., Lima Tire Corp., and Gli- 
man Overseas Trader Corp., 2165 N.W. 17th Ave., 
Miami, FL; motor carrier; Aetna Casualty & Surety 
Co. 


Ashland Pipeline Co., c/o Philbin, Cazalas & Co., 
624 Gravier St., New Orleans, LA; pipeline; Ins. 
Co. of North America. 


Badger Freightways, Inc., 2720 N. 19th St., Sheboy- 
gan, MI; motor carrier; Washington International 
Ins. Co. 


Blalock Truck Lines, Inc., P.O. Box 734, Charleston, 
SC; motor carrier; United National Ins. Co. 
(PB 9/12/78) D 8/13/81 ! 


Bonney Motor Express, Inc., Rt. 460, P.O. Box 305, 
Windsor, VA; motor carrier; United National Ins. 
Co. 

(PB 2/16/77) D 6/25/81.?2 


See footnotes at end of table. 





Date of bond 


June 19, 1981 


July 27,1981 


July 7,1981 


Aug. 6,1981 


May 12, 1981 


Date of 
approval 


Aug. 11,1981 


July 27,1981 


Aug. 18, 1981 


Aug. 13,1981 


July 30,1981 


Filed with district 
director/area 
director/amount 


Miami FL 


$25,000 


New Orleans, LA 
$120,000 


Milwaukee, WI 
$25,000 


Charleston, SC 
$25,000 


Norfolk, VA 
$25,000 





CUSTOMS 


Name of principal and surety 


The Cleveland, Columbus & Cincinnati Highway, 
Inc., 201 Stouffer Bldg., 1375 Euclid Ave., Cleve- 
land, OH; motor carrier; Protective Ins. Co. 

(PB 10/30/76) D 8/18/81 


Delta Truck Lines (Toronto) Inc., 173 Delta St., 31 


Ecker Dr., Buffalo, NY; motor carrier; Royal Globe 
Ins. Co. 


D 1/5/81 


Distillery Transfer Service, Inc., 121114 N. Third St., 
P.O. Box H, Bardstown, KY; motor carrier; The 
Ohio Casualty Ins. Co. 

(PB 11/1/68) D 8/25/81 


Foremost-McKesson, Inc., dba: Miami Crown Distrib- 
utors, 1100 N.W. 28rd St., Miami, FL; motor car- 
rier; National Fire Ins. Co. of Hartford 


Gliman Overseas Trader Corp.—See Algus Enter- 
prises, Inc. 


Haney Truck Line, Inc., P.O. Box 485, Cornelius, 
OR; motor carrier; Oregon Automobile Ins. Co. 


James F. Herlihy Trucking Co., Inc., 20 Emma St., 


Binghamtcn, NY; motor carrier; The Travelers In- 
demnity Co. 


(PB 7/24/70) D 8/26/81 


Hiway Transport Ltd., 900 Leeder, P.O. Box 1219, 


Coquitlam, BC; motor carrier; Safeco Ins. Co. of 
America 


D 10/13/81 


Inman Freight System Inc., 321 N. Spring Ave., 


Cape Girardeau, MO; motor carrier; Reliance Ins. 
Co. 


D 7/10/81 


Interstate Heavy Hauling, Inc., 12986 N.E. Whitaker 
Way, P.O. Box 20536, Portland, OR; motor carrier; 
United Pacific Ins. Co. 


Dale Jessup, Inc., R.R. No. 1, Box 252, Camby, IN; 
motor carrier; American States Ins. Co. 
D 8/19/81 


Lima Tire Corp.—See Algus Enterprises, Inc. 


Matson Navigation Co., Inc., 333 Market St., San 
Francisco, CA; water carrier; Aetna Ins. Co. 
(PB 3/1/72) D 7/15/81 3 


Miami Crown Distributors—See Foremost McKesson, 
Inc. 


Mid West Motor Service Co. of Indiana, 219 Maple St., 
Joliet, IL; motor carrier; Old Republic Ins. Co. 


See footnotes at end of table. 


Date of bond 


Aug. 6,1981 


. 27,1974 


10, 1981 


1, 1981 


10, 1981 


4, 1981 


. 13,1976 


. 11,1979 


. 15,1980 


15, 1981 


5, 1981 


Date of 
approval 


Aug. 18,1981 


. 25,1981 


Aug. 14, 1981 


Aug. 26,1981 


. 11,1979 


. 19,1980 


15, 1981 


- 11,1981 


Filed with district 
director/area 
director/amount 


Cleveland, OH 
$100,000 


Buffalo, NY 
$25,000 


Cleveland, OH 
$50,000 


Miami, FL 
$25,000 


Portland, OR 
$25,000 


Buffalo, NY 
$50,000 


Seattle, WA 
$25,000 


St. Louis, MO 
$50,000 


Portland, OR 
$25,000 


Cleveland, OH 


$50,000 


San Francisco, CA 
$50,000 


Chicago, IL 
$50,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


3 


Filed with district 
_director/area 
director/amount 





Nelson Freightway Inc. & Road Rail Transport Ltd., 
47 East St., Rockville, CT; motor carrier; The 
Continental Ins. Co. 

(PB 4/8/69) D 8/21/81 4 


Ohio Fast Freight, Inc., P.O.B. 808, Warren, OH; 
motor carrier; Peerless Ins. Co. 
D 8/26/81 


Overoad Container Service, Inc.—See Ringsby Truck 
Lines, Inc. 


Peninsula Shippers Association, Inc., 1907 Post Rd., 
Anchorage, AK; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Philbin, Cazalas & Co.—See Ashland Pipeline Co. 


Progressive Pier Delivery, Inc., 1 FreemanSt., Newark 


NJ; motor carrier; Washington International Ins. 
Co. 


Ringsby Truck Lines, Inc., and Overoad Container 
Service, Inc., 3980 Quebec St., Denver, CO; motor 
carrier; Safeco Ins. Co. of America 

(PB 7/21/78) D 8/10/815 


Road Rail Transport Ltd.—See Nelson Freightway 
Inc. 


Smith Transportation Co., 731 S. Lincoln, Santa 
Maria, CA; motor carric:r; Hertford Accident & 
Indemnity Co. 

D 8/19/81 


Victory Express, Inc., 2600 Willowburn Ave., Dayton, 
OH; motor carrier; St. Paul Fire & Marine Ins. Co. 


Walker’s Transport Ltd., P.O. Bos 62, Kipp, Alberta, 
Canada; motor freight; Royal Ins. Co. of America 
D 8/7/81 


1 Surety is Mid-Century Ins. Co. 
2 Surety is Reliance Ins. Co. 


Aug. 


12, 1981 


. 12,1978 


July 


Feb. 





22, 1981 


- 10,1981 


. 18, 1980 


31, 1981 


6, 1981 





Aug 


. 21, 1981 


. 14,1978 


15, 1981 


. 17,1981 


- 10,1981 


12, 1981 


. 14,1981 


3 Principal is Matson Navigation Co.; Surety is The Travelers Indemnity Co. 
4 Principal is Nelson Freightways, Inc.; Surety is Fidelity & Casualty Co. of NY. 
5 Principal is Overoad Container Service, Inc. dba: Ringsby Truck Lines, Inc. & Arizona Pacific Tank 


Lines; Surety is Mid-Century Ins. Co. 


BON-3-03 





-v 


Bridgeport, CT 
$50,000 


Cleveland, OH 
$50,000 


Anchorage, AK 
$25,000 


New York Seaport 
$100,000 


E] Paso, TX 
$50,000 


Los Angeles, CA 
$50,000 


Cleveland, OH 
$50,000 


Great Falls, MT 
$25,000 


Marityn G. Morrison, 
Director, Carriers, Drawback and Bonds Division. 





CUSTOMS 


(T.D. 81-252) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the information 
and use of Customs officers and others concerned pursuant to Part 
159, Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Argentina peso: 
September 7, 1981 
September 8, 1981 
September 9-10, 1981 
September 11, 1981 

Chile peso: 

September 7, 1981 
September 8-11, 1981 

Colombia peso: 
September 7, 1981 
September 8-10, 1981 
September 11, 1981 

Greece drachma: 
September 7, 1981 
September 8, 1981 
September 9, 1981 
September 10, 1981____-____-- 
September 11, 1981 

Indonesia rupiah: 
September 7, 1981 
September 8-11, 1981 

Israel shekel: 

September 7, 1981 
September 8-9, 1981 
September 10-11, 1981 

Peru sol: 

September 7, 1981 
September 8-11, 1981 


South Korea won: 


September 7, 1981 
September 8-11, 1981 
(LIQ-02-01 O:C:E) 
Date: September 11, 1981. 


Holiday 

$0. 000194 
. 000191 
. 000182 


Holiday 
$0255 


Holiday 
$0. 017963 
. 017915 


Holiday 

$0. 016920 
. 016764 
. 016920 
. 017007 


Holiday 
$0. 001582 


Holiday 
$0. 075988 
. 075245 


Holiday 
$002287 


Holiday 
$0. 001454 


Kennetu A. Ricu, 
Acting Chief, 
Customs Information Exchange. 





CUSTOMS 


(T.D. 81-253) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to Section 522(C), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in Treasury Decision 81-183 for the following 
countries. Therefore, as to entries covering merchandise exported on 
the dates listed, whenever it is necessary for Customs purposes to 
convert such currency into currency of the United States, conversion 
shall be at the following rates. 


Brazil cruziero: 
September 7, 1981 Holiday 
September 8, 1981 $0. 009738 
September 9-11, 1981 
Hong Kong dollar: 
September 7, 1981 Holiday 
September 8, 1981 $0. 167210 
September 9, 1981 . 166861 
September 10, 1981 . 166528 
September 11, 1981 . 166736 
India rupee: 
September 7, 1981 Holiday 
September 8, 1981 $0. 109051 
September 9, 1981 . 108932 
September 10, 1981 . 109290 
September 11, 1981 . 109409 
Republic of South Africa rand: 
September 7, 1981 Holiday 
Rpaennipes: G; 19G4c. ace D0. Lak. eb. vas .cee $1. 0474 
September 9, 1981 
September 10, 1981 
September 11, 1981 
Sri-Lanka rupee: 
September 7, 1981 Holiday 
September 8-10, 1981 Quarterly 
September 11, 1981 $0. 050163 
Thailand baht (tical): 
September 7, 1981 Holiday 
September 8-11, 1981 $043384 





CUSTOMS 


United Kingdom pound: 
September 7, 1981 
September 8, 1981 
September 9, 1981 
September 10, 1981 
September 11, 1981 
(LIQ-03-01 0:C:E) 
Dated: September 11, 1981. 
Kennetu A. Ricu, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 81-254) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D”’ indicates that the 
bond previously outstanding has been discontinued on the month, 


day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parentheses 
immediately following, which has been discontinued. If the previous 
bond was in the name of a different company or if the surety was 
different, the information is shown in a footnote at the end of the 
list. 


Dated: September 22, 1981. 


Filed with district 
Name of principal and surety Date term Date of director/area 
commences approval director/amount 





Sedalia-Marshall-Boonville Stage Lines, Inc., 1060 | Aug. 20,1981 | Sept. 4,1981 | Dallas/Fort Worth, 
East N.W. Hgwy, Grapevine, TX; P.O. Box 61034, TX 
DFW Airport, TX; Employers Mutual Casualty Co. $100,000 


The foregoing principal has been designated as a carrier of bonded 
merchandise. 
BON-3-01 


Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 





COURT OF CUSTOMS AND PATENT APPEALS 
(C.A.D. 1270) 
Tue UniTEp Stratss v. ARNOLD PICKLE AND OLIVE Co. 


1. APPRAISEMENT—Export VALUE FOR CUCUMBERS IN BRINE 
Customs Court judgment holding export value for cucum ers 

in brine properly based on prices paid for fresh cucumbers, plus 

packing costs, reversed. 

2. TarirF DescriPTION—“VEGETABLES IN BRINE” 

Tariff description in item 141.75 TSUS for subject goods is “‘veg- 
etables in brine,” not “vegetables, packed in brine.’”’ ‘‘Packed” is 
not term common to § 402(b) and to above description. 

3. DETERMINATION OF “IMPORTED MERCHANDISE” 

Valuation under § 402(b), 19 U.S.C. 1401a(b), is multi-step process, 
the first step being determination of what is “imported merchandise.”’ 
4. Ip.—ConpiTI0on oF MERCHANDISE 


Brining permanently changes the condition of fresh vegetables, 
and creates goods of a physically different character. 


5. Ip.— Goons 1n ConpITION AS IMPORTED 


“Imported merchandise” in § 402(b) means goods in condition 
as imported, here, cucumbers in brine, not similar goods. 


6. Statutory STANDARD FoR ‘“‘Sim1LAR MERCHANDISE” 
Like use of cucumbers in brine and fresh cucumbers is insufficient 
to satisfy statutory standard for ‘‘similar merchandise” set forth in 


§ 402(f) (4)(C), 19 U.S.C. 1401a(f) (4)(C). 
F. 2d 


Tue UNITED STATES, APPELLANT, v. ARNOLD PICKLE AND OLIVE 
Co., APPELLEE. 


No. 81-3 


United Stated Court of Customs and Patent Appeals, Septem- 
ber 17, 1981, Appeal from United States Court of International 
Trade, C.D. 4868. 

[Reversed] 


Thomas S. Martin, Acting Asst. Atty. General, David M. Cohen, Director, 
Joseph I. Liebman, Attorney in charge, Sidney N. Weiss and John J. Mahon, of 
counsel, attorneys for appellant. 

Robert Glenn White, attorney for appellee. 


{Oral argument on June 3, 1981 by John J. Mahon for appellant and Robert Glenn White for appellee.] 


354-806 O - 81 - 2 





8 COURT OF CUSTOMS AND PATENT APPEALS 


Before Markey, Chief Judge, Ricu, Baupwin, MILLER, AND NIEs, 
Associate Judges. 


Ntss, Judge. 


[1] This appeal is from the judgment of the United States Customs 
Court (now the United States Court of International Trade), 
Cust. Ct. , C.D. 4868, 506 F. Supp. 647 (1980), which held that 
appellee had shown error in the basis used by the Government to 
appraise cucumbers in brine imported by appellee from Mexico and, 
further, had proved and “export value ” ' for the imported merchan- 
dise based on prices paid independent farmers in Mexico for fresh 
cucumbers plus packing costs. Costs incurred from immersion in brine 
during shipment were treated as part of appellee’s packing cost. 
We reverse. 


BAcKGROUND 


This case is the second case decided by the court below concerning 
the appraisement of pickle-type cucumbers ? imported from Mexico 
in brine by Arnold Pickle & Olive Co. (Arnold). In the first case, 
Arnold Pickle & Olive Co. v. United States, 75 Cust. Ct. 154, C.D. 
4620 (1975), (hereinafter referred to as Pickle I) seven entries of 
such cucumbers, imported in May 1971, were involved. In this case 100 
entries, made over a seven month period in 1971, are at issue.’ 

In Pickle I the court held that an “export value” based on the 
price at which sales were make to Arnold by a Mexican company, 
Pickle-Mex, presumed to have been the basis for evaluating the goods 
used by the appraiser, was erroneous. Pickle-Mex was found to have 
acted as an agent or alter ego for Arnold,‘ purchasing goods for 
Arnold in Mexico and preparing them for shipment. Thus, despite 
invoices showing sales prices, the court found no bona fide sales be- 
tween the two companies. The Government then argued that the 


1 As defined in section 402 (b), Tariff Act of 1930, as amended by the Customs Simplification Act of 1956. 
See footnote 5, infra, for text. 

2 The raw cucumbers are identified as ‘“‘pickle-type”’ by the parties, apparently not being suitable for other 
purposes. 

3 There is no dispute concerning classification on any of these entries. The goods are classified under item 
141.75 of the Tariff Schedules of the United States (TS US) which covers 

Vegetables 
Other 
141.75 Packed in salt, in brine, or pickled. 

4 During the first trial evidence was introduced that Arnold, the importer, and Pickle-Mex, the exporter, 
were closely related partnerships. Byron Arnold, Jr., testified he was a partner in Pickle-Mex and general 
manager cf Arnold, the partners of which were close relatives of his. Pickle-Mex grew approximately 70% of 
its own cucumbers in 1971 and the other 30% was purchased from independent growers. Gus Armado test- 
ified that he was employed by both Arnold and Pickle-Mex for his work in Mexico, Arnold paying for the 
related to growing cucumbers. Pickle-Mex did the inspecting, grading, and immersion in brine cf the cucum- 
bers. Although invoices made out to Arnold accompanied each entry stating prices for the merchandise, 
payment was not made per invoice but instead Arnold advanced money to Pickle-Mex at various times and a 
settlement was made at the end of the year. 
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only other appropriate basis for determining an ‘export value” was 
a sale of cucumbers in brine to a third party by Pickle-Mex, but 
because there was only a single sale the court was not persuaded 
that it should serve as an export value. The court adopted Arnold’s 
view that § 402(b) * allowed an “export value” to be based on the 
price at which independent farmers sold fresh cucumbers to Pickle- 
Mex plus cost of packing them for shipment, which included the cost 
of immersion in brine, rejecting the Government’s argument that this 
approach was a distortion of “export value” into “constructed 
value.” ® 

The immersion process was effected by loading the cucumbers to- 
gether with water and salt (and in some instances also ice) into a 
polyethylene liner in a truck. The court found that the “method of 
transportation did not advance the cucumbers towards ‘pickleness’ 
but did increase their salt content.” (75 Cust. Ct. at 157.) The court 
concluded: 


When a particular type of packing is named in the tariff 
description I consider it a proper interpretation of section 402(b) 
to allow proof of the cost of packing as an addition to the ex- 
port price of the basic article even though as a strictly tech- 
nical matter the merchandise undergoing appraisement is the 
combination of basic article and packing. I see this as a lesser 
anomaly than the alternative conclusion that an article which 
in all other respects has an export price cannot have an export 
value because it is packed for export by a party which does 
not sell it for export. Thus, overriding considerations of fairness 
would lead me, in the present circumstances, to find an export 
value in the export price of the cucumbers plus the cost of their 
packing. [75 Cust. Ct. at 157.] 


While appellee was thus successful in theory, nevertheless, it 
lost the battle. A plaintiff challenging appraisement not only must 
show that the Government was wrong, but also must prove the 
correct value. By failing to submit proof of inspecting and grading 
costs, part of the readying and packing costs, Arnold did not prove 


the export value it claimed, and the appraised value remained in 
effect. 


Arnold did not appeal that judgment and the Government was not 
in a position to do so. Arnold then instituted this action and con- 


5 Section 402 (b) of the Tariff Act of 1930, as amended (19 U.S.C. 1401 a (b), reads: 

“For the purposes of this section, the export value of imported merchandise shall be the price, at the time 
of exportation to the United States of the merchandise undergoing appraisement, at which such or similar 
merchandise is freely sold or, in the absence cf sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary course of trade, for exportation to the 
United States, plus, when not included in such price, the cost of all containers and coverings of whatever 
nature and all other expenses incidental to placing the merchandise in condition, packed ready for shipment 
shipment to the United States.” 


6 A constructed value is only to be used fcr appraisement if there is no export value or United States value. 
19 U.S.C. 140la(a). 
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currently filed a motion for partial summary judgment on the ground 
that the basis for valuation was established in Pickle IJ. The Govern- 
ment countered by moving for judgment on the pleadings, asserting 
that Pickle I created a collateral estoppel which precluded appellee 
from relitigating appraisement of the same type of merchandise. 

The court granted Arnold’s motion for partial summary judgment 
(Arnold Pickle & Olive Co. v. United States, 79 Cust. Ct. 50, C.D. 
4712 (1977)); the record of Pickle I was incorporated on appellee’s 
motion; and all costs established in the first case were carried forward. 
Only the costs of inspection and grading, the missing elements of 
proof in the first case, required proof in the second trial. 

The Government’s motion for judgment on the pleadings was 
denied. The court did not consider the judgment against Arnold in 
Pickle I a proper basis for estoppel in this case inasmuch as there was 
no “precise determination in [the Government’s] favor on the issue of 
valuation’. 

At the trial, the court determined that this time Arnold proved its 
total packing costs and that the claimed export value was thus fully 
established. Judgment was entered for Arnold. 

The Government advances three rounds for reversal: (1) the price 
of fresh cucumbers does not constitute an ‘export value” exclusive 
of packing costs within the meaning of § 402(b) for cucumbers in 
brine; (2) appellee is precluded by principles of collateral estoppel 
from relitigating correct export values for the same type of mer- 
chandise considered in Pickle J; and (3) in any event, appellee failed 
to prove the costs of packing. 

Because the first ground necessitates reversal, we do not reach the 
other issues. 


OPINION 


A dual burden of proof is imposed on one challenging the validity of 
the valuation at which imported merchandise has been appraised. The 
challenger must not only overcome the presumption of correctness 
attaching to the appraised value but also must establish the correctness 
of the alternative value being proposed.’ Dana Perfume Corp. v. United 
States, 63 CCPA 43, 524 F. 2d 750 (1975); H. S. Dorf & Co. v. United 
States, 41 CCPA 183, C.A.D. 548 (1954). In this case Arnold must 
show (1) that “sales”? between Arnold and Pickle-Mex do not provide 
an “export value” within the meaning of § 402(b) and (2) that an 
“export value” may properly be based on sales of fresh cucumbers, 
as asserted. 


7 Under the changes made by the Customs Court Act of 1980, 28 U.S.C. 2643(b), cases where appraise- 
ment has been proved to be erroneous may now be retried or reheard in appropriate circumstances. 





COURT OF CUSTOMS AND PATENT APPEALS 11 


The amount of duty on appellee’s imported merchandise is fixed by 
a rate determined by the classification under which the merchandise 
falls, that rate then being applied to the ‘‘value” of the merchandise, 
that is, its appraisement. This case presents only an appraisement 
question since neither party questions classification. Nevertheless, as 
an initial matter, it is appropriate to clarify the identification of the 
merchandise for classification purposes. Vegetables covered by item 
141.75, TSUS, are “Other: Packed in salt, in brine, or pickled.”’ The 
court below and the parties have referred to this item as covering 
“vegetables, packed in brine.”’ [Emphasis added.] However, this read- 
ing of the statute is incorrect. The words “‘in brine”’ are not appended 
to the word “packed.” ‘Packed in salt,” “in brine,” and “pickled” 
are the three categories in item 141.75, TSUS. [2] Thus, the goods 
here are “Vegetables, Other, * * * in brine,” and appellee’s goods 
will be referred to herein, where appropriate, as “cucumbers in 
brine.’ ® 


“IMPORTED MERCHANDISE” UNDER SECTION 402(b) 


Section 402(b) provides (in pertinent part) that ‘the export value 
of imported merchandise shall be the price * * * at which such or 
similar merchandise is freely sold * * * ” [emphasis added] ® plus 
the costs of readying the goods for shipment, if not included. [3] 


Valuation under § 402(b) is a multi-step process, the first step 
being to determine what the ‘imported merchandise” is. Only after 
this question is answered are we in a position to decide whether there 


is an export value for the goods based on sales of such or similar 
merchandise. '° 

Appellee maintains, and the court below agreed, that the basic 
article imported (i.e., the “imported merchandise’’) is pickle-type 
cucumbers, the particular packing being immaterial. This position 
focuses on the evidence that pickle-type cucumbers, whether shipped 
in brine or not, are used for the same purpose after importation and 
are processed into pickles in the same way. 

The Government, on the other hand, argues that immersion in 
brine alters the physical condition of the cucumbers. At the time of 
importation, therefore, the goods were no longer fresh cucumbers. 


8 The correct reading of item 141.75, TSUS, eliminates the foundation for one of appellee’s arguments, 
namely that the words ‘“‘packed in brine’”’ in 141.75 and “packed, ready for shipment” in § 402(b) “speak 
in common terms,’’ both thereby recognizing that the cost of that packing (the brine) could be added to 
the selling price of the merchandise without packing. Further, the court below also appears to have been 
influenced by the incorrect reading as.indicated by the avove-quoted statement that “‘a particular type of 
packing is named in the tariff description.” 

® Cf. footnote 5, supra, for complete text. 

10 If there is no “export value,” the statute provides for alternative methods of valuation. 
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Accordingly, the Government contends the court below erred in its 
holding that fresh cucumbers were the basic article imported. 

It is well settled that the condition of merchandise at the moment 
of importation establishes the basis for appraisement, that is, deter- 
mines what the ‘imported merchandise” is under § 402(b). United 
States v. Joseph Fischer, 32 CCPA 62, 67, C.A.D. 286 (1944). 

In E. R. Squibb & Sons v. United States, 28 Cust. Ct. 560, R.D. 
8094 (1952), aff'd 31 Cust. Ct. 445, A.R.D. 29 (1953), aff'd 42 CCPA 
23, C.A.D. 564 (1954), which raised a similar issue of what was the 
condition of the goods as imported, new drums had been filled with 
cod liver oil and were imported containing the oil. Although the 
contents entered free, the drums were separately subject to duty and, 
thus, separately appraised. The Government sought to appraise 
them as new drums. It was held that having been filled with oil, the 
drums no longer were new or unused at the time of importation and 
should have been appraised on the basis of the value for drums in their 
condition as imported, i.e., used drums. 

Appellee cites United States v. Arkell Safety Bag Co., 22 CCPA 258, 
T.D. 47210 (1934) for the proposition that a method of packing, in 
that case paper on different size rolls, did not change the merchandise 
into a different article. The article imported was held to be paper. 

We do not find these authorities in conflict. The determinative 
factor in each case was the physical condition of the merchandise. On 
the facts of this case we must agree with the Government that the 
“imported merchandise” is cucumbers in brine, not fresh cucumbers. 
[4] Brining results in a permanently changed condition of the vegetables 
themselves. Appellee does not dispute that the salt content of the 
cucumbers was increased, as found by the court. Indeed, it was 
appellee’s witness who testified that some of the salt from the brine is 
absorbed by the cucumbers. Thus, fresh cucumbers, once immersed in 
brine, are not thereafter in the condition of being “fresh” and cannot 
again become fresh by discarding the brine. The “packing” to some 
extent becomes a component of the imported article. 

Congress has, we believe, recognized the physically different 
conditions of fresh vegetables and vegetables in brine in the classifica- 
tion schedule. By seeking classification as “in brine’ appellee has 
acknowledged that its imported merchandise is physically different 
from fresh cucumbers. It is only by the addition of the brining that 
the goods take on their basic character. Fresh cucumbers, therefore, 
are not the “imported merchandise,” freshness not being the condition 
of the goods at importation. 

Appellee’s further argument that fresh cucumbers and cucumbers in 
brine are not ‘dissimilar’ goods is irrelevant to determining what is 
the “imported merchandise.” While the statute provides that an 
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“export value” may in some circumstances be based on the selling 
price of “similar” merchandise, that does not change the initial 
question. It must be determined what the imported merchandise is 
inasmuch as the various bases set forth in the statute for determining 
“export value” must be considered seriatim. If there is a price for 
identical goods, export value cannot be based on the price for similar 
merchandise. 

[5] Imported merchandise in §402(b) means the goods actually 
imported, not similar goods. In this case the imported merchandise is 
cucumbers in brine. 


“SUCH OR SIMILAR MERCHANDISE” UNDER SECTION 402(b) 


Having determined that the imported merchandise is cucumbers in 
brine does not end our inquiry. Even though the price at which inde- 
pendent farmers sold fresh cucumbers is not a price for the ‘‘imported 
merchandise,” appellee would be entitled to prevail if the price paid 
for fresh cucumbers is for “‘similar’ goods and if there is no selling 
price for cucumbers in brine which must be given precedence as an 
export value. 

In this connection we must look to the definitions of ‘‘such or similar 
merchandise” provided in § 402(f)(4), (19 U.S.C. 1401a(f) (4)): 


(4) The term “‘such or similar merchandise” means merchandise 
in the first of the following categories in respect of which export 


value * * * can be satisfactorily determined: 

(A) The merchandise undergoing appraisement and other 
merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same 
person as, the merchandise undergoing appr aisement. 

(B) Merchandise which is identical in physical charac- 
teristics with, and was produced by another person in the 
same country as, the merchandise undergoing appraisement. 

(C) Merchandise (i) produced in the same country and 
by the same person as the merchandise undergoing appraise- 
ment, (ii) like the merchandise undergoing appraisement in 
component material or materials and in the purposes for 
which used, and (iii) approximately equal in commercial 
value to the merchandise undergoing appraisement. 

(D) Merchandise which satisfies all the requirements of 
subdivision (C) except thatit was produced by another person. 


The Government argues that the sales of cucumbers in brine 
by Pickle-Mex to Arnold provides an export value for the “mer- 
chandise undergoing appraisement,” the first category above, and 
asks that we overturn the finding cf the court below that there were 
no bona fide sales between these parties. However, there is substantial 
evidence in the record for this finding by the court." Thus, appellee 


11 Some of the more pertinent evidence is noted in footnote 4. 
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has established that this basis for appraisement, presumably the 
basis used by the appraiser, was incorrect. 

The Government further asserts that the court erred in next re- 
jecting the price at which Pickle-Mex sold a single shipment of cucum- 
bers in brine to an unrelated third party. Such goods would clearly 
fall within the description “other merchandise which is identical 
in physical characteristics” in subparagraph (A) above. On this 
point we disagree with the court’s analysis that this single sale of 
cucumbers in brine was not a representative sale solely because of 
the much greater number of sales of fresh cucumbers. The comparison 
is not valid. If we were to remand for further consideration of this 
sale, the Government might prevail on this issue since a price for 
identical goods must be given precedence as an export value over a 
price for similar goods. However, in the interests of judicial economy, 
we will assume that this sale is not representative, as urged by ap- 
pellee,” thereby reaching the question whether fresh cucumbers 
and cucumbers in brine are “similar merchandise” as that term is 
defined in § 402(f) (4). 

Even before the Customs Simplification Act of 1956 added the 
above quoted definition of ‘“‘such and similar merchandise,” this 
court interpreted “‘similar” merchandise to mean merchandise which 
is not only used for the same purpose, but also is substantially the 
same in material and costs and sold at substantially the same price, 
thereby making the goods commercially interchangeable. Cf. C. J. 
Tower & Sons v. United States, 50 CCPA 76, C.A.D. 824 (1963) 
(non-tipped bobby pins not similar to rubber tipped bobby pins, the 
entries being made in 1952-54); United States v. Kraft Phenix Cheese 
Corp., 26 CCPA 224, C.A.D. 21 (1938) (“Standard” and ‘‘Portion” 
Roquefort cheese not similar because process used to make ‘‘Portion”’ 
type enabled it to be smoothly cut). The definition set forth in subpar- 
agraph (C) above incorporates at least these criteria. Appellee made 
no attempt to prove similarity except in the purpose for which pickle- 
type fresh cucumbers and cucumbers in brine are used. [6]Being 
like the merchandise undergoing appraisement in use, while a neces- 
sary element of “‘similar” merchandise, is insufficient to establish that 
the merchandise is similar within the meaning of the statute. B. A. 
McKenzie & Co. v. United States, 47 CCPA 143, C.A.D. 748 (1960). 


SUMMARY 


Merchandise must be appraised on the basis of its condition as 
imported. Because brining alters the physical condition of the vege- 
2 The record with respect to this sale is meager. Appellee argues that it was unable to put in all of its 


proof that the sale was unrepresentative because the court sustained the Government’s objection to ap- 
pellee’s line of questioning concerning the sale. 
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table, the imported merchandise is cucumbers in brine not fresh 
cucumbers. 

The finding by the court below that appraisement could not be 
based on the transactions between Arnold and Pickle-Mex in view 
of the interrelationship of the companies is supported by substantial 
evidence. 

On the assumption that the single sale of cucumbers in brine to 
a third party is not representative and does not stand in the way 
of considering an export value based on the sale of similar goods, 
we conclude that the sales price for fresh cucumbers is not for merchan- 
dise “‘similar’”’ to cucumbers in brine, within the statutory definition 
provided in § 402(f)(4)(C). Appellee has proved similarity in use 
only, which is insufficient. 

Arnold has, thus, failed to satisfy the dual burden of proof imposed 
on one challenging the validity of the value at which its goods were 
appraised. Even though the basis for the appraised value, ‘‘sales” 
between Arnold and Pickle-Mex, has been proven erroneous, the ap- 
praised value for the imported merchandise must remain in effect 
since the only alternative basis asserted by Arnold, sales of fresh 
cucumbers, is also erroneous. 

Accordingly, we reverse the judgment of the United States Court 
of International Trade. 
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defendant. 

NEwMaN, Judge: At issue is the scope and meaning of certain por- 
tions of item 685.90 of the Tariff Schedules of the United States 
(TSUS) , and their application to the imported merchandise involved 
in this action. 

Plaintiff imported certain ceramic articles from Japan used in in- 
tegrated circuit devices, entered at the port of Los Angeles during 
1976. The imports are described on the invoices as ““MEP’s” (‘“‘multi- 
layer electronic parts’’), with or without other descriptive informa- 
tion, and after further processing in the United States are used to 
“package” semiconductors. 

The District Director classified the merchandise under item 685.90, 
TSUS, modified by T.D. 68-9 as “other electrical apparatus * * * 
for the protection of electrical circuits, or for making connections 
to or in electrical circuits”, and assessed duty at the rate of 8.5 per- 
cent ad valorem. Plaintiff claims that the imported articles comprise 
parts of integrated circuits, and are properly dutiable under item 
687.60, TSUS, modified by T.D. 68-9 as parts of “transistors and 
other related electronic crystal components” at the rate of 6.0 percent 
ad valorem. 


For the reasons indicated below, plaintiff’s claim is sustained. 


I 


The record herein consists of the testimony of three witnesses for 
plaintiff and of two witnesses for defendant, the official entry papers, 
twenty-two exhibits by plaintiff, and certain of defendant’s answers 
to interrogatories and responses to requests for admissions. 

Following are the relevant facts: 

The imported merchandise comprises one of two major com- 
ponents of what is known in the semiconductor industry as a ‘‘multi- 
layer integrated circuit package’. In its imported condition, the 
merchandise in dispute is known as a “ceramic body” or “MEP”, 
and consists of a minute piece of extremely hard ceramic material 
averaging about %’’ xX \%’’ X \,’’. Each ceramic body has a rec- 
tangular cavity in one of its two relatively large surfaces, and located 
around the interior surface of the rectangular cavity are a number 
of small discrete metallized areas called “bonding pads’’. Located 
along the two long narrow surfaces of the package are a number of 
other small discrete metallized areas called “brazing pads’. 

After importation, plaintiff performs the assembly and processing 
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required to complete the integrated circuit package. Specifically, 
plaintiff attaches a “lead frame’ to each of the brazing pads of the 
ceramic body, and then gold-plates all exposed metallic surfaces. 
After completion of assembly and processing, the integrated circuit 
packages function as a package or housing for an associated inte- 
grated circuit chip and are sold to integrated circuit manufacturers. 

An integrated circuit chip, containing tens or hundreds (or per- 
haps thousands) of transistors or related semiconductor components, 
is a very small (typically \%o’’ XK Mo’’ X 'oo’’ thick) and fragile 
piece of silicon. Inasmuch as such chips are fragile and extremely 
susceptible to corrosion damage when exposed to the normal environ- 
ment, the chips must be physically shielded and protected by an 
appropriate housing or “‘package”’. 

Following completion of assembly and processing by plaintiff, the 
subject merchandise provides this essential “housing” function by 
totally enclosing an integrated circuit chip in its internal cavity. 
When the package is ready to be used, an integrated circuit chip is 
first permanently affixed to the “die pad” in the package cavity. 
Thereupon, after minute “bonding wires’ are connected from the 
the chip to the bonding pads in the package cavity, a lid is perma- 
nently affixed to the multilayer package so as to completely close 
the cavity, and thus totally seal the integrated circuit chip from the 
outside environment. 

When the integrated circuit chip is enclosed in the package and the 
small metal ‘‘tie bar’ is clipped from the leads of the package, the 
entire assembly is known in the electronics industry as an “integrated 
circuit’. Despite the complete enclosure of the integrated circuit chip 
by the multilayer package, the chip remains electrically coupled to 
the outside world by means of the electrical paths through the chip 
bonding wires, bonding pads, metallization embedded in the package, 
and the leads. 

To summarize briefly, the imported merchandise is one of the major 
components of an integrated circuit package. An integrated circuit 
package, in turn, is used as the housing for a very fragile integrated 


circuit chip so that the extremely minute and complex electronic 
circuitry contained in the chip becomes commercially useful. In its 
final form, the combination of the chip in an integrated circuit pack- 
age is known, and commercially marketed, as an integrated circuit. 


II 


Turning to the legal aspects, at the outset it should be noted that 
defendant concedes that the imports are parts of integrated circuits 
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and as such are described in item 687.60, TSUS, as “other related 
electronic crystal components”. However, in seeking to sustain the 
classification by the District Director under item 685.90, TSUS, de- 
fendant correctly points out that General Interpretative Rule 10(ij) 
of the General Headnotes and Rules of Interpretation, TSUS, provides 
that a provision for parts of an article does not prevail over a specific 
provision for such part. Upon this predicate, defendant contends that 
as to the integrated circuit packages in issue, item 685.90, TSUS is 
such a “specific” provision since it provides for ‘other electrical 
apparatus * * * for the protection of electrical circuits, or for making 
connections to or in electrical circuits” (emphasis added). 

In support of its contention that the imports are used for the 
“protection” of electrical circuits, defendant relies upon the following 
lexicographic definitions: 


“Webster's Third New International Dictionary (1963): 


protect—1. to cover or shield from that which would injure, 
destroy or detrimentally affect * * * 
“Funk & Wagnall’s New Standard Dictionary of the English Language 
(1956): 

1. to keep as from harm, deterioration, danger, temptation or 
any other evil, by interposition, active or passive; preserve in 
safety; guard; shield; * * * 

Based upon the foregoing definitions, there can be no doubt that the 
package literally ‘‘protects” the integrated circuit chip. Further 
inasmuch as the package connects the electric circuitry of the integrat- 
ed circuit chip to the circuitry of the outside world (or printed circuit 
board), the package literally makes connections to or in electrical 
circuits. In a word, defendant advances this literal application of the 
statute to the merchandise. 

Plaintiff, on the other hand, urges a more limited construction of 
the statute, citing a technical lexicographic authority and legislative 
history. In essence, plaintiff argues that “electrical apparatus” used 
for the ‘protection of electrical circuits” refers to articles which 
provide electrical forms of protection (such as that provided for by 
fuses), and that “connections to or in electrical circuits” refers to 
renewable forms of connection or those that are readily susceptible to 
coupling and decoupling. 

Respecting the common meaning of the term “‘protection”’, plaintiff 
has called attention to the following definition of ‘‘circuit protection’’ 
in the Modern Dictionary of Electronics (Fifth ed. 1977), at 120: 

circuit protection—Automatic protection of a consequence- 
limiting nature used to minimize the danger of fire or smoke, as 
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well as the disturbance to the rest of the system which may result 
from electrical faults or prolonged electrical overloads. 

The field of electronics is, of course, a technical one, and it is well 
settled that in instances where the common meaning of a technical 
term is in issue, as here, reliance should not be confined to general 
lexicons, but technical dictionaries may be consulted. Siemens America, 
Inc. and Siemens Corporation v. The United States, 84 Cust. Ct. —, 
C.D. 4856, 496 F. Supp. 266 (1980), affirmed as to this point, but 
reversed and remanded on other grounds. United States v. Siemens 
America, Inc. and Siemens Corporation, 68 CCPA —, C.A.D. 1266, — 
F. 2d — (1981).' Indeed, or Appellate Court has stressed: ‘‘too great 
reliance should not be placed on a general dictionary to determine 
the common meaning of technical terms.” Firth Sterling, Inc. v. 
United States, 48 CCPA 130, 135, C.A.D. 779 (1961). See also, United 
States v. The Spiegal Bros. Corp., 51 CCPA 69, 73, C.A.D. 839 (1964). 
While the terms “‘protection” and “connection” are in common usage, 
nevertheless they are clearly utilized in the statute in their technical 
context as used in the electronics field. Cf. Brown Boveri Corp. v. 
United States, 53 CCPA 19, 24, C.A.D. 870 (1966). 

The testimony adduced by plaintiff establishes that the usage of the 
term “circuit protection” in the electronics field is entirely consistent 
with the technical dictionary definition above. It is fundamental that 
tariff terms presumably carry the meaning given them in trade and 
commerce. Ozen Sound Devices v. United States, 67 CCPA—, C.A.D. 
1246, 620 F. 2d 880, 882 (1980); Amelioter, Inc. v. United States, 
65 CCPA 22, C.A.D. 1200, 565 F. 2d 674 (1977); Esco Manufactur- 
ing Co., aka J. Hofert Co. v. United States, 63 CCPA 71, 73, C.A.D. 
1167, 530 F. 2d 949 (1976). Thus, plaintiff’s expert witness Dickerson 
explained that the terms “electrical faults” and “prolonged electrical 
overloads” as used in the definition of “circuit protection’ relate 
to the occurrence of excessive electrical current flowing through 
an electrical circuit. The record is clear that the imports do not 
protect circuits from electrical overloads, surges, or other electrical 
faults during abnormal situations (as do fuses and lightning arresters 
by the diversion of voltage or the interruption of current), and there- 
fore do not perform the function of “circuit protection” as defined 
above. In sum, the lexicographic authority cited by plaintiff defines 


“protection” in the precise technical context in which the term is 


used in the statute, whereas the general dictionaries cited by de- 


' Both parties cited the decision of this Court in their post-trial briefs. After the reversal and remand by 
the Court of Customs and Patent Appeals, the parties requested and were granted leave to file supplemental 
briefs. Plaintiff filed its supplemental brief on August 28, 1981 and defendant filed its responsive supplemental 
brief on September 3, 1981. Siemen’s petition for rehearing in the CCPA was denied on August 27, 1981. 
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fendant define the term ‘‘protection’’ in an abstract and non-technical 
sense. 

In addition to technical lexicographic authority concerning the 
common meaning of “protection”, plaintiff relies upon the Explana- 
tory Notes to the Brussels Nomenclature (1955), heading 85.19, as a 
source of legislative history respecting item 685.90, TSUS. Funda- 
mentally, the Brussels Nomenclature may be referred to ‘‘as an aid to 
interpreting” provisions of the TSUS where there is a “‘close similarity 
in the wording” of the two provisions. United States v. Abbey Rents, 
66 CCPA 2, n. 5, C.A.D. 1213, 585 F. 2d 501 (1978). In light of the 
similar phraseology in Brussels heading 85.19 and TSUS item 685.90, 
and the fact that there was no similar provision in the Tariff Act of 
1930, it is beyond peradventure that the TSUS provision under con- 
struction was derived from the Brussels Nomenclature. Hence, the 
Brussels Nomenclature is part of the legislative history of item 685.90 
and may be used as an aid to determining the intended scope of the 
TSUS provision. 

Although legislative history is usually resorted to for the purpose of 
resolving ambiguity, it may also be studied to ascertain whether a 
literal interpretation conflicts with the intent of Congress, or whether 
certain words are employed with a meaning different from that usually 
given them. Pacific Suppliers, Ltd. et al. v. United States, 62 Cust. 
Ct. 517, C.D. 3819, 299 F. Supp. 1134 (1969); W. R. Filbin & Co., 
Inc. v. United States, 63 Cust. Ct. 200, 209, C.D. 3897 (1969). When ac- 
ceptance of the literal meaning of words in a statute leads to results 
which are absurd or futile or plainly at variance with the policy of 
legislation, the legislative purpose will be followed. And even though, 
superficially, the meaning of statutory words appears clear, aids to 
their interpretation may be resorted to in pursuit of the purpose. 
United States v. American Trucking Associations, Inc., 310 U.S. 534, 
543-44 (1940). 

Significantly, in United States v. General Electric Co., 58 CCPA 
152, 156, C.A.D. 1021, 441 F. 2d 1186 (1971), the Appellate Court 
adverted to appellant’s reliance on the 1955 Brussels Nomenclature 
and the relevant explanatory notes in connection with item 685.90, 
TSUS, and made these illuminating comments: 

After a consideration of the language of item 685.90, the 
background materials cited in aid of construction of that item, 
and the arguments of counsel, we are not persuaded of reversible 
error in the decision of the Customs Court. We cannot agree 


with appellant’s argument that rule 10(ij) requires that the 
provision of item 685.90 for “other electrical apparatus for making 
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or breaking electrical circuits” must prevail over the provision 
for parts of radio reception apparatus in item 685.22. This is 
because we think the Customs Court was correct in its holding 
that the imported jacks, used in low current audio circuits, 
are not specifically provided for in item 685.90 since the items 
enumerated therein in all related to electrical power circuits. 

We also think it pertinent to observe here that a seemingly broad 
descriptive tariff term is not to be taken as encompassing every 
article which may literally come within that term but rather only 
those articles of the type intended by Congress in enacting the TSUS. 
United States v. Andrew Fisher Cycle Co., 57 CCPA 102, C.A.D. 
986 (1970). The jacks in the present case are not, in our opinion, 
the type of article Congress intended to encompass by item 
685.90. 

We conclude with the Customs Court that ‘‘other electrical 
apparatus for making or breaking electrical circuits’? in item 
685.90, TSUS, is not a specific provision for the imported jacks, 
and that the jacks are properly classifiable as parts of radio 
reception apparatus under item 685.22, TSUS. [Emphasis 
added.] 


The explanatory notes to the Brussels Nomenclature under heading 
85.19 specifically identify the type of electrical devices “included” 
in the provisions for “apparatus for the protection of electrical cir- 
cuits” and for “apparatus for making connections to or in electrical 
circuits”. The short of the matter is that neither integrated circuit 


packages nor any devices serving a similar function are mentioned. 
Plainly then, integrated circuit packaging was not intended by Con- 
gress to be encompassed by the seemingly broad descriptions in 
item 685.90. 

While defendant is quite correct that General Interpretative 
Rule 10(ij) provides that an article cannot be classified as a “part” 
if there is a specific provision for the article, to paraphrase General 
Electric, I conclude that ‘other electrical apparatus * * * for the 
protection of electrical circuits or for making connections to or in 
electrical circuits” in item 685.90, TSUS, “‘is not a specific provision” 
for the imported integrated circuit packages, and that the imports 
are properly classifiable as parts of “other related electronic crystal 
components” under item 687.60, TSUS. A semiconductor package 
is not, in my opinion, the type of article Congress intended to en- 
compass by item 685.90. Consequently, it follows that General 
Interpretative Rule 10(ij) is not applicable in the instant case. The 
record establishes, and defendant concedes, that the imports are 
parts of “other related electronic crystal components’. 

Plaintiff’s claim under item 687.60, TSUS is sustained; and judg- 
ment will be entered accordingly. 
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CARLISLE TIRE AND RUBBER COMPANY, PLAINTIFF v. 
UniTep STaTEs, DEFENDANT 


Before MaLetTz, Judge. 
Court No. 79-5-00748 


On Plaintiff's Motion and Defendant's Cross-Motion for 
Summary Judgment 


|Plaintiff’s motion for summary judgment denied; defendant’s cross- 
motion for summary judgment denied; and remand to the Secretary 
of Commerce ordered. | 


(Dated September 11, 1981) 


Eugene L. Stewart and Daniel G. Rooney for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (Sheila N. Ziff on the brief), for the defendant. 

Lauren R. Howard; Collier, Shannon, Rill & Scott of counsel; for amicus curiae 
Bicycle Manufacturers Association of America, Inc. 


Matetz, Judge: Plaintiff, a domestic manufacturer of bicycle tires 
and tubes (BTT), challenges a negative countervailing duty determi- 
nation published by the Secretary of the Treasury on January 12, 


1979 involving bicycle tires and tubes from the Republic of Korea. 44 
FR 2570-1. The determination was rendered under section 303 of the 
Tariff Act of 1930, as amended (19 U.S.C. § 1303), as that provision 
existed prior to January 1, 1980.! 

In substance, the Secretary found that three Korean BTT manu- 
facturers, Hung-A Industrial Co. Ltd. (Hung-A), Dae Yung Tire & 
Rubber Co., Ltd. (Dae Yung), and Korea Inoue Kassei Co., Ltd. 
(Inoue) received benefits from the Government of Korea under various 
countervailable programs. However, the Secretary further found that 
the aggregate benefits received by Hung-A and Dae Yung were 0.34 
percent and 0.31 percent, respectively, which were considered de 
minimis in size and hence need not be countervailed.? 

Presently before the court are cross-motions for summary judgment. 
Plaintiff argues (1) that even a de minimis benefit must be counter- 
vailed; and (2) that in any event amounts received by Hung-A and 
Dae Yung were not de minimis but actually were much greater than 
the amounts found by the Secretary. Defendant and amicus curiae 


1 January 1, 1980 was the effective date of the countervailing duty amendments made by the Trade 
Agreements Act of 1979. 93 Stat. 306-7 (1979). 

2 In the same determination, the Secretary assessed countervailing duties against Inoue whose aggregate 
benefits amounted to 0.50 percent ad valorem. Plaintiff does not contest this assessment. 
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argue, on the other hand, that the de minimis rule is applicable to a 
countervailing duty determination and that the Secretary correctly 
determined the amounts of the benefits. 


I 


We consider first plaintiff’s claim that even de minimis bounties 
and grants must be countervailed because of the mandatory language 
of the countervailing duty statute. However, this identical argument 
by the same plaintiff was rejected in this court’s recent decision in 
Carlisle I, 517 F. Supp. at 706, where it was held that the de minimis 


doctrine is applicable to cases arising under the countervailing duty 
statute. 


II 


We turn next to plaintiff’s argument that benefits received by 
Hung-A and Dae Yung from the Government of Korea under three 
countervailable programs were not de minimis but actually were 
much greater than the allegedly enormous amounts found by the 
Secretary. The programs involved (1) accelerated depreciation; (2) 
preferential income tax treatment; and (3) preferential short-term 
financing. Each of these programs will now be considered. 

1. Accelerated Depreciation. Under Article 51 of the Enforcement 
Decree to the Korean Corporation Tax Law, certain businesses 
earning more than 50 percent of their total income during the business 
year from foreign exchange may increase the depreciation allowance 
for fixed assets used directly for exporting by 30 percent over the 
normal depreciation allowance. The Secretary found that in 1977, 
Hung-A benefited under this provision in an amount equal to 0.06 
percent ad valorem which defendant later corrected to 0.09 percent. 

The dollar amount utilized by Treasury in the computation of 
ad valorem value was supplied by the Government of Korea in 
response to a Customs’ countervailing duty questionnaire. According 
to this response, Hung-A received $13,029 in benefits under the 
accelerated depreciation program. Allegedly this information was 
provided to the Government of Korea by Hung-.A. 

The manner in which Hung-A or the Korean Government computed 
the figure was unknown, as was the amount of normal depreciation 


3 It is to be noted that this case arises under the “‘old’’ countervailing duty law. Therefore the Secretary’s 
determination of the amount of the net bounty or grant, as well as his decision not to impose countervailing 
duties, is subject to de novo review. ASG Industries, Inc., vy United States, 67 CCPA—, —, C.A.D. 1237, 610 
F. 2d 770, 778-80 (1970).‘‘ Thus a mere showing of reasonableness on the part of the * * * [Secretary] does not 
suffice to establish the correctness of * * * [his] determination.” Carlisle Tire and Rubber Company v. 
United States, 1 CIT—, 517 F. Supp. 704, 708 (1981) (hereafter referred to as Carlisle I). 
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experienced by Hung-A in 1977 and the amount of increased depre- 
ciation that Hung-A claimed in 1977. The figure of $13,029 supposedly 
supplied by Hung-A and transmitted by the Government of Korea 
was simply accepted by Treasury. Rather than seeking clarification, 
Treasury assumed the figure was correct in accordance with its policy 
of relying ‘‘upon the integrity and credibility of the responding foreign 
governments.” 

However, the attention of Treasury was directed to financial state- 
ments for the year 1977 that were filed by Hung-A in a then co-pending 
antidumping investigation. More specifically, Hung-A’s Profit and 
Loss Statement and Statement of the Cost of Goods Manufactured, 
which were prepared by the company’s certified public accountant 
and certified by the company’s managing director to be true and 
correct, show that for the year 1977 Hung-A claimed normal depre- 
ciation in the amount of $710,656.66. Also, the record shows that in 
1977, Hung-A took advantage of the program permitting accelerated 
depreciation in an amount equal to 30 percent of normal depreciation. 
Since Hung-A in that year claimed normal depreciation in the amount 
of $710,656.66, this amount for tax purposes seemingly should have 
been increased by 30 percent or $213,196.99. 

This certified financial information provided directly by Hung-A 
to Treasury thus clearly called into question the accuracy of the 
depreciation figure of $13,029 supplied by the Government of Korea. 
In the face of this conflict, Treasury was not justified in accepting 
as complete and accurate the figure provided by the Korean Govern- 
ment, the origin of which was unknown. The ipse dixit of the Govern- 
ment of Korea was “hardly a factual basis supporting the conclusion 
that” the amount of the benefit received by Hung-A under the ac- 
celerated depreciation program was as set forth in its submission. 
ASG Industries, Inc. v. United States, supra, 610 F. 2d at 778 and n. 16. 

Finally, in support of its motion for summary judgment, plaintiff 
states that the depreciation expenses presented in Hung-A’s financial 
statements for 1977 were computed in accordance with generally 
accepted principles of accounting. Based on that premise and coupled 
with the fact that Hung-A exported 80 percent of its production by 
quantity, plaintiff has prepared its own computation concluding 
that the amount of the benefit received by Hung-A in 1977 under 
the accelerated depreciation program was 1.16 percent ad valorem. 

What this all comes down to is that the figure of $13,029 which 
the Government of Korea transmitted to Treasury as the amount of 
benefit received by Hung-A in 1977 under its accelerated depreciation 
program cannot be reconciled with the depreciation figures contained 
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in Hung-A’s own financial statements. Added to that, in the absence 
of explanation, it would appear that Hung-A’s own financial data— 
which Treasury disregarded—would provide a more reliable indication 
of the accelerated depreciation benefits Hung-A received than the 
figure presented to Treasury by the Government of Korea. Given 
this circumstance, were it not for the conflict in figures, the court 
would be inclined to deem persuasive plaintiff’s computations based 
on Hung-A’s financial data. However, with this conflict unresolved, 
the court does not have sufficient information to determine what 
the truth is. 

2. Preferential Income Tax Treatment. In his determination, the 
Secretary concluded that Dae Yung did not benefit under any of the 
Government of Korea’s laws authorizing a reduction in, or exemption 
from, income taxes on business income. Plaintiff insists that this 
determination is erroneous, arguing that Dae Yung’s income tax 
liability for 1977 was so low that it represented tax treatment amount- 
ing to a bounty or grant for which a countervailing duty should have 
been imposed. 

The facts are these. During the then co-pending antidumping 
duty investigation involving bicycle tires and tubes from Korea, 
Dae Yung submitted to Treasury a Profit and Loss Statement covering 
its bicycle tire and tube operations for the calendar year 1977. That 
statement shows that in 1977 Dae Yung paid $4,643.74 in income 
taxes on a pretax income from BTT sales of $441,886.79—an income 
tax rate of only 1.05 percent. 

The record indicates that in 1977, Dae Yung was not a publicly 
held corporation and therefore was treated as a closed corporation for 
Korean tax purposes. Under the tax laws of Korea, the income tax 
rate applicable to closed corporations that earned a net pretax income 
in excess of 5 million Won—which Dae Yung did—was 40 percent. 

In its original petition, plaintiff claimed that the Korean BTT 
manufacturers were being subsidized by their government under 
various programs. The Government of Korea was queried about these 
programs and submitted responsive information in the spring of 
1978. Subsequent to this submission, Dae Yung’s Profit and Loss 
Statement came to the attention of counsel for plaintiff who then 
specifically brought it to the attention of Treasury by letter dated 
September 18, 1978. 

When this matter was thus brought to its attention in connection 
with its countervailing duty investigation, Treasury had a duty, in 
accordance with the Congressional mandate, to make appropriate 
inquiries. However, Treasury did not pursue the matter. Therefore 
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the Government of Korea was never afforded the opportunity to 
present an explanation or otherwise indicate specifically that Dae 
Yung did not receive preferential income tax treatment. Consequently, 
there is nothing in the record to indicate that Dae Yung did rot 
enjoy a benefit from its virtual tax-free status in 1977. In sum, the 
court has no factual basis for concluding that no net benefit had been 
received by Dae Yung. 

We turn next to a contention by plaintiff that it is entitled to sum- 
mary judgment on the basis of the information contained in Dae Yung’s 
1977 Profit and Loss Statement. Plaintiff reasons that at the normal 
Korean tax rate of 40 percent, Dae Yung had a potential tax liability 
of $176,754.55. It then asserts that since Dae Yung paid an actual 
income tax of only $4,643.74, it achieved an income tax saving of 
$172,110.81. According to plaintiff, dividing this saving in income tax 
by the amount of Dae Yung’s total BTT sales in 1977 ($11,716,258.40), 
yields a countervailable ad valorem benefit of 1.47 percent. 

But there is a basic difficulty with the entire premise of plaintiff’s 
argument—bottomed as it is on the disparity between the actual tax 
paid by Dae Yung and the normal applicable rate. As amicus curiae 
points out, there are many other factors such as deductions or credits 
which could account for this disparity. In sum, plaintiff’s claim that 
Dae Yung received a 1.47 percent ad valorem tax preference benefit 
is entirely speculative. 

3. Short-Term Preferential Financing. During 1977, the Government 
of Korea, pursuant to the ‘Regulation for Export Financing,’’ made 
available to exporters short-term loans at preferential rates for the 
purpose of acquiring raw materials used in production for export. 
These loans were repayable within 90 to 180 days at an interest rate 
of 8 percent. At the time, the commercial rate for similar loans was 
between 15 percent and 18 percent. 

Both Dae Yung and Hung-A received funding under this program. 
In response to Customs’ countervailing duty questionnaire, the Gov- 
erment of Korea stated that the monetary value of the benefit under 
this program to Dae Yung was $31,300 and to Hung-A, $41,400. Based 
on these two figures which Treasury accepted as accurate, even though 
it concededly did not know how they were calculated, Treasury 
determined that the ad valorem value of the benefit amounted to 0.31 
percent in the case of Dae Yung and 0.28 percent in the case of Hung-A. 

Other than a general claim by the Korean Government that perti- 
nent data was supplied by the BTT producers, the record is barren 
of information concerning the origin of the data utilized by the 
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Secretary. There is nothing in the record that would afford insight into 
the manner in which the respective benefit amounts were derived 
or the formula or methodology that was employed. As in 
Carlisle I, 517 F. Supp. at 708, the data obtained by the Secretary 
did not indicate the amount of each loan and the actual duration of 
time it was outstanding. Thus, the Secretary’s determination as to 
the ad valorem value of the benefits to Dae Yung and Hung-A 
was based on inadequate data. 

Similarly without foundation is plaintiff’s claim that the two 
figures submitted by the Korean Government represent interest 
expense savings for only a single month. Plaintiff would extrapolate 
these figures to yearlong figures on the assumption that the loans 
were continuously received throughout the year. On this basis, plain- 
tiff calculates that Dae Yung saved $380,817 and Hung-A saved 
$503,700 in interest expenses during 1977. But this approach is 
speculative and rests on an assumption which lacks support in the 
record. 


Ill 


From the foregoing, it is apparent that the record does not contain 
sufficient information to enable the court to determine or reasonably 
estimate the amount of benefits received by the Korean exporters, 
let alone decide whether or not such benefits are de minimis. In sum, 
neither party has demonstrated what the truth is and plaintiff’s 
motion and defendant’s cross-motion for summary judgment are 
therefore denied. 

Given this denial of the cross-motions, the court could simply 
allow this action to proceed to trial. But for the reasons set forth in 
Carlisle I, 517 F. Supp. at 708-709, remand of this action is warranted. 

The action is stayed and the Secretary’s negative countervailing 
duty determination is vacated. The action is remanded to the Secre- 
tary of Commerce * for further inquiries as may be needed to deter- 
mine the ad valorem benefit provided the Korean bicycle tire and 
tube manufacturers by the Government of Korea. The redetermina- 
tion is to be made in accordance with the countervailing duty law in 
effect prior to January 1, 1980. See Pub. L. 96-39, Title X, §§ 1002 
(b)(1)(B) and (2), 93 Stat. 307. The Secretary is directed to report 
his redetermination to the court within 120 days of this order. 


4 The functions of the Secretary of the Treasury under 19 U.S.C. § 1303 were transferred to the Secre- 
tary of Commerce pursuant to Reorg. Plan No. 3 of 1978, § 5(a‘(1)(C), 44 FR 69275, 93 Stat. 1381, eff. Jan. 2, 
1980, as provided by section 1-107(a) of Ex. Ord. No. 12188, January 2, 1980, 45 F R 993. 
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JuLIAN B. Wooprum, Dennis DorsEy, AND SHERMAN JOHNSON, 
PLAINTIFFS ¥. Ray MARSHALL, SECRETARY OF Lasor, UNITED 
States DEPARTMENT OF LABOR, DEFENDANT 


Before Re, Chief Judge. 
Court No. 80-12-00105 
ORDER 
(Dated September 11, 1981) 


Upon motion by plaintiffs for an order, pursuant to Rule 56.1’ 
directing that the above-entitled action be submitted for determination 
by a motion for review of the administrative determination upon the 
agency’s record, defendant’s response thereto, upon all papers and 
proceedings had therein, and upon due deliberation, it is hereby 

OrpERED that plaintiffs’ motion be granted; and that this action 
shall be submitted for determination as prescribed by Rule 56.1; and 
it is further 

ORDERED that the motion papers and briefs submitted by the 
parties shall address the following issues: 


(1) Whether the firm or an appropriate subdivision of that 
firm employing plaintiffs “produced” like or directly competitive 


articles within the meaning of Section 222(3) of the Trade Act of 
1974, 19 U.S.C. § 2272(3); 

(2) Whether the Secretary of Labor’s determination denying 
plaintiffs’ certification of eligibility for trade adjustment assist- 
ance pursuant to Section 223 of the Trade Act of 1974, 19 U.S.C. 
protection under the law in that the Secretary’s determination re- 
sulted in dissimilar treatment of similarly situated workers with- 
out a rational or reasonable basis therefor; 

(3) Whether increased importation of foreign automobiles 

“contributed importantly” to the total or partial separation of 
plaintiffs, and to an absolute decline in sales or production by 
the firm or its subdivision employing plaintiffs within the meaning 
of Section 222 of the Trade Act of 1974, 19 U.S.C. § 2272; 

(4) Whether the Secretary of Labor, or his designee, has a 
duty, pursuant to Section 221(a) of the Trade Act of 1974, 19 
U.S.C. §2271(a), to publish notice in the Federal Register that he 
has received a petition for certification of eligibility for trade 
adjustment assistance and has initiated an investigation, and 
whether the Secretary’s failure to do so was arbitrary, capricious, 
an abuse of discretion, or not otherwise in accordance with law; 

(5) Whether the Secretary of Labor, or his designee, has a 
duty pursuant to Section 221(a) of the Trade Act of 1974, 19 
U.S.C. §2271(a), to initiate an investigation into plaintiffs’ 
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petition for certification of eligibility for trade adjustment 
assistance, and whether the Secretary’s failure to do so was 
arbitrary, capricious, an abuse of discretion, or not otherwise in 
accordance with law; 

(6) Whether the Secretary of Labor, or his designee has a 
duty, pursuant to Section 223(c), of the Trade Act of 1974, 19 
U.S.C. § 2273(c), to publish in the Federal Register a summar 
of his final determination of plaintiffs’ petition together with 
his reasons for that determination, and whether the Secretary’s 
failure to do so was arbitrary, capricious, an abuse of discretion, 
or not otherwise in accordance with law; 


and it is further 

OrpERED that plaintiffs’ serve and file their brief no later than 
October 12, 1981; and it is further 

OrpERED that defendant serve and file its response to plaintiffs’ 
brief no later than November 12, 1981; and it is further 

OrpERED that plaintiffs’ serve and file their reply to defendant’s 
response no later than November 23,1981. 
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SEPTEMBER 8, 1981 


Armco, Inc. and CF & I Steel Corporation v. United States; Ah Ju 
Steel Co., Ltd., et al., Intervenors, Court No. 80-9-01435.— 
Motion to Disquatiry CounsEt.—Slip Op. 81-69. Motion by 
Intervenors and Their Counsel. 
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Appeals to U.S. Court of Customs 
and Patent Appeals 


APPEAL 81-20—United States v. Zenith Radio Corporation—OrpER 
Denying DEeFrenpant’s Motion To DissotvE or Mopiry PReE- 
LIMINARY InJucTIon—TSUS—Appeal From Slip Op 81-14. 
Appeal Dismissed June 4, 1981. 


Plaintiff-appellee, an American television manufacturer, filed a 
motion with the United States Court of International Trade for an 
order enjoiriing pendente lite the Secretary of Commerce, the Secre- 
tary of the Treasury, the Attorney General and the Commissioner 
of Customs, and their successors, agents and assigns, from implement- 
ing the terms of any settlement agreement entered into by or on be- 
half of the United States Department of Commerce, the United States 
Department of the Treasury, the United States Department of Jus- 
tice, and/or the United States Customs Service, and various importers 
of television receivers from Japan subject to the Secretary of the 
Treasury’s finding of dumping, T.D. 71-76 (1971). The agreement 
contained the following provision: “This Agreement shall be null and 
void in the event that there be, and upon, a judicial decision final 
by appeal, or if the time to appeal shall have expired without an ap- 
peal having been taken, that the United States did not have the right, 
power or authority to enter into this Agreement. Within ten (10) 
calendar days after such decision, the United States shall refund 
the consideration paid by the Company, pursuant to paragraph 2 
above. Nevertheless, if, at the time the agreement be finally declared 
null and void, the entries of television receivers subject to T.D. 71-76 
made prior to April 1, 1979, have been liquidated or reliquidated with 
no assessment of antidumping duties, and such liquidations or re- 
liquidations have become final or conclusive upon all persons, the 
applicable consideration paid by the Company shall not be refunded.” 

Plaintiff-appellee claims that if the Government officials are not 
enjoined from implementing the settlement agreement, it stands to be 
irreparably injured; that it will have lost is right to judicial review; 
and that, if the settlement is implemented, it would result in the alleg- 
edly illegal forgiveness of liability for hundreds of millions of dollars 
in dumping duties to plaintiff-appellee’s competitors. 
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Defendant-appellant claims that the enjoining of the settlement 
agreement would work a hardship on the public interest and third 
parties; that the Government agencies and the private parties took 
a number of steps in reliance upon the agreement; that the competitive 
position of plaintiff-appellee is not currently affected in an adverse 
manner by the importation of television receivers from Japan; and 
that plaintiff-appellee’s position would not be harmed by non-enforce- 
ment of the antidumping statutes with respect to past entries; and 
that the public interest would best be served by mooting the present 
controversy. 

The United States Court of International Trade held that the moot- 
ing of this controversy, which is what would result in the absence of an 
injunction, would constitute a disservice to the public interest, and 
ordered that plaintiff-appellee’s motion for a preliminary injunction 
is granted; that the Secretary of Commerce, the Secretary of the 
Treasury, the Attorney General, and the Commissioner of Customs, 
and their successors, agents, and assigns are enjoined, pending the 
resolution of this case, from implementing the terms of any settlement 
agreement entered into by or on behalf of the United States Depart- 
ment of Commerce, the United States Department of the Treasury, 
the United States Department of Justice, and/or the United States 
Customs Service and various importers of television receivers subject 
to T.D. 71-76; that these Government officials and their successors, 
agents and assigns are enjoined from liquidating any entries of televi- 
sion receivers subject to the finding of dumping, T.D. 71-76, which 
were entered, or withdrawn from warehouse, for consumption on or 
prior to March 31, 1979. 

Defendant-appellant, being dissatisfied with the decision and judg- 
ment of the United States Court of International Trade, respectfully 
prays to the United States Court of Customs and Patent Appeals, 
pursuant to Sections 1541(a) and 2601 (a) and (b), Title 28, United 
States Code, to review the questions involved therein and to grant 
such relief in the premises as to the Court shall seem just. 


APPEAL 81-21—United States v. Oxford Industries—WEARING 
ApPpAREL—PreEcutT Fasric ComMpoNnENTS OF MEN’s Woven 
SHORT-SLEEVED SHIRTS—BUTTONHOLDING OPERATIONS—TSUS— 
Appeal From Slip Op 81-30 


The merchandise in this case consists of one dozen men’s woven 
long-sleeve shirts (style 318) and one dozen short-sleeve men’s shirts 
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(style 129), which were assembled in Mexico from components cut 
to shape and exported from Douglas, Arizona, in June, 1977. In addition 
to sewing the components together in Mexico, some of them were sub- 
jected to buttonholding operations, which the customs service 
determined were “fabrication” or “manufacturing” operations that 
advanced in value or the imported condition of the components. 
When the merchandise entered Douglas, Arizona, it was classified 
in liquidation under TSUS Item 380.84 as “other men’s or boys’ 
wearing apparel, not ornamented: not knit,” at the duty rate of 25 
cents per pound plus 27.5 percent ad valorem, in accordance with 
TSUS Item 807.00. 

Plaintiff-appellee claimed that allowance in duty, in accordance 
with TSUS Item 807.00, should have been made for the collar band 
body and lining components and cuff body and lining components 
of the style 318 shirts, and for the collar band body and lining com- 
ponents of the style 129 shirts. Plaintiff-appellee also claimed that 
the buttonholding operations were assembly operations or operations 
incidental to assembly which did not disqualify the affected com- 
ponents from receiving the duty exemption accorded under TSUS 
Item 807.00. The Customs Service disallowed plaintiff-appellee’s claims 
under TSUS Item 807.00 because the components were subjected to 
a buttonholding operation in Mexico. 

In supporting the action taken by the customs service, defendant- 
appellant contended that “not only did the buttonholding operations 
complete the components in issue while abroad, they had a commercial 
and utilitarian function well after the assembly of the components 
into the shirts,” and further that “the only assembly which occurred 
abroad was the joining or sewing of the seams or sewing the buttons 
onto the cuffs and collar bands.” 

The United States Court of International Trade held that after 
buttonholding, the disputed components were physically identifiable 
in the finished shirts, were not changed in shape, form, or otherwise, 
and were not advanced in value or improved in condition except by 
operations incidental to assembly. It followed, therfore, that plaintiff- 
appellee was entitled to the duty exemption accorded under TSUS 
Item 807.00. 

Defendant-appellant, being dissatisfied with the decision and 
judgment of the United States Court of International Trade, respect- 
fully prays to the United States Court of Customs and Patent Ap- 
peals, pursuant to Sections 1541(a) and 2601 (a) and (b), Title 28, 
United States Code, to review the questions involved therein and to 
grant such relief in the premises as to the Court shall seem just. 
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APPEAL 81-22—A. J. Arango, Inc. v. United States—MEcHANICAL 
EQuipMENT—HIGHLY FLEXIBLE EZS Sart CouptinGs AND Parts 
THEREOF—OTHER Parts oF INTERNAL ComBUSTION ENGINES— 
TORSIONALLY FLEXIBLE CoupLINGs AND Parts—TSUS—Appeal 
From Slip Op. 81-39. 


In this case, torsionally flexible couplings and rubber parts, which 
were manufactured in West Germany, were entered at the Port of 
Tampa, Florida, in December 1975. Upon importation, the mer- 
chandise was classified by the Customs Service under Item 680.50 of the 
Tariff Schedules of the United States and assessed duty as shaft coup- 
lings and parts thereof at the rate of 9.5 percent ad valorem. 

Plaintiff-appellant claims that the importations constitute more 
than shaft couplings because their primary purpose is the reduction of 
torsional vibration, and, therefore, are properly classifiable as other 
parts of internal combustion engines under Item 660.54 at the duty 
rate of 5 percent ad valorem. 

Based upon the evidence of the record before it, the United States 
Court of International Trade dismissed the action. 

Plaintiff-appellant claims that the United States Court of Inter- 
national Trade erred (1) in finding and holding that the subject mer- 
chandise is a “shaft coupling,” (2) in not finding and holding that the 
subject merchandise is ‘‘more than” a shaft coupling, (3) in finding 
and holding that the subject merchandise is a shaft coupling of the 
type known as a “flexible coupling,” (4) in not finding and holding 
that the subject merchandise is a “‘torsionally soft coupling,” (5) in find- 
ing and holding that the evidence of record does not establish that 
the subject merchandise comprises other parts of internal combustion 
engines, (6) in not finding and holding that the evidence of record 
establishes that the subject merchandise constitutes parts of diesel 
engines, (7) in finding and holding that the subject merchandise 
is properly classifiable under Item 680.50, TSUS, and (8) in not find- 
ing and holding that the subject merchandise is properly classifiable 
under Item 660.54, TSUS. 

Plaintiff-appellant, being dissatisfied with the decision and judgment 
of the United States Court of International Trade, respectfully prays 
to the United States Court of Customs and Patent Appeals, pursuant 
to Sections 1541(a) and 2601 (a) and (b), Title 28, United States Code, 
to review the questions involved therein and to grant such relief in 
the premises as to the Court shall seem just. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, SEPTEMBER 24, 1981 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


In the Matter of 

CERTAIN STEEL Rop TREATING 
APPARATUS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-97 


Opportunity To File Preliminary Response 


AGENCY: United States International Trade Commission. 


ACTION: Having reviewed Motion Nos. 97-55 and 97-56, and the 
record in this investigation, the Commission has granted respondents 
an opportunity to file a preliminary response to Motion No. 97-55 no 
later than September 10, 1981. The preliminary response should 
address the threshold issue of whether a Temporary Exclusion 
Order proceeding in the form of a hearing before the Commission is 
warranted in this investigation. 

SUMMARY: Opportunity for a preliminary response. 


SUPPLEMENTARY INFORMATION: Notice is hereby given 
that complainant Morgan Construction Co. has filed Motion No. 
97-55, requesting a Temporary Exclusion Order (TEO) and Motion 


No. 97-56, requesting that respondents’ time to respond to Motion 
No. 97-55 be shortened. 

After reviewing Motions Nos. 97-55 and 97-56 and the record in 
this investigation, the Commission has determined that respondents 
should be given an opportunity to submit a preliminary response 
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to Motion No. 97-55. The preliminary response should address the 
threshold issue of whether the allegations made in Motion No. 97-55 
warrant a TEO proceeding in this investigation. Any such preliminary 
responses are due by close of business, September 10, 1981. 

If the Commission determines on the basis of Motion No. 97-55 
and any preliminary responses thereto that a TEO proceeding is 
warranted in this investigation, the Commission will set a hearing 
date and schedule. The schedule (if any) will give notice of any 
deadline for the submission of briefs by parties concerning the possible 
issuance of a TEO. Thus in the event that the Commission decides 
to conduct a TEO proceeding, respondents (and all other parties) 
will be given a further opportunity to respond to Motion No. 97-55 
in the form of a brief. 


FOR FURTHER INFORMATION CONTACT: Warren H. Maru- 
yama. Esq., Office of the General Counsel, U.S. International Trade 
Commission, telephone 202-523-0375. 


By Order of the Commission. 


Issued: September 9, 1981. 
KENNETH R. Mason, 
Secretary. 


U.S. INTERNATIONAL TRADE CoMMISSION 


WASHINGTON, DC 20486 
8.0.C. For release 
Series C/P-81-7 September 17, 1981. 


Preliminary Report on U.S. Production of Selected Synthetic Organic 
Chemicals (Including Synthetic Plastics and Resin Materials) 
June, July, and Cumulative Totals, 1981 


The chemicals and synthetic plastics and resin materials covered in 
this report were selected, with the advice and assistance of industry 
and Government representatives, on the basis of their economic impor- 
tance, seasonality, and specified uses. For the purpose of this report, 
production is defined as the sum of the quantities of each listed item 
made (a) for consumption in the producing plant, (b) for transfer to 
other plants of the same company, (c) for sale, and (d) produced under 
toll agreement.' Figures are reported on a 100% content basis unless 
otherwise specified. Where applicable, the statistics include data for 
materials produced by tar distillers, petroleum operators, and coke- 
oven operators. Data for materials produced by coke-oven operators 
are furnished by the Branch of Coal Statistics, Division of Coal & 
Power Statistics, Energy Information Administration, Department 
of Energy, and for the purpose of this report are partly estimated. 
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Production 


Unit 
of Cumula- 
quantity June July tive total, 
1981 2 1981 3 January- 
July, 1981 4 


Benzencid Crudes 


Benzene (Benzol) (all grades) 1,000 gallons... 171, 348 166, 533 1, 081, 655 
Creosote oil (Dead oil): Distillate as such (100 per- 
cent creosote basis) a 025s 10, 848 8, 702 71,978 
Naphthalene, petroleum, all grades 1,000 pounds-. 14, 086 10, 492 
Toluene: 
Total: (all uses) 1, 000 gallons. 121, 816 114, 157 
Chemical grade (98-100 percent) Gozc2-52:.2 113, 641 105, 373 
Fuel and other (90-97. 9 percent) Goines 8,175 8, 794 
Xylene: 
Total: (all uses) Scone 71, 925 60, 414 
Chemical grade (98-100 percent) 53, 446 54, 143 
Fuel and other (90-97. 9 percent) 6, 271 


Aliphatic Crudes 


1,-3-Butadiene (grade for rubber) 286, 018 242, 332 1, 893, 951 
Ethylene 2, 476, 345 2, 441, 722 17, 140, 167 
Propylene: 
1, 195, 939 1, 248, 879 8,511,179 
Chemical and polymer grades (90-100 percent) 1, 062,531 | 1, 107, 231 7, 563, 796 
Other grades (38-89.9 percent) ........--..---- 133, 408 141, 648 947, 383 


Cyclic Intermediates 


Aniline z ‘ 69, 945 52, 032 398, 098 
Chlorobenzene, mono- ee ee 25, 100 21, 387 170, 403 
Cyresylic acid and cresols (including mixtures) _----- 8, 694 6,779 65, 642 
Cumene 292, 948 262, 934 1, 839, 648 
Cyclohexane 169, 756 170, 387 
Dedecylbenzene (includes alkylbenzenes in which 
alkyl! averages C11-C12)........--...-.-.-..------ 42, 909 40, 191 
Ethylbenzene 628, 982 590, 269 4,911, 841 
4, 4’-lsopropylidenediphenol (Bisphenol A) 46, 310 26, 077 314, 573 
Phencl: 
Synthetic soe 222, 998 236, 341 1, 655, 539 
Natural E Ee 2, 580 
Phthalic anhydride 81, 390 
Styrene, moncmer......-........-- cee 490, 086 7 4, 034, 803 
Terephthalic acid, dimethyl] ester 5 522, 036 7 3, 751, 040 
Toluene 2,4- and 2,6-disocyanate (80/20 mixtures)... 58, 345 @ 358, 864 
es lates eee lade apace os ae eee 90, 088 555, 769 
Pen IONS. Se ease sete ec cA -do. cae 265, 685 234, 660 2, 195, 764 


Organic Pigments 


Pigment Yellow 12, C.1. 21 090. 
Pigment Blue 15, all forms, C.I. 74 160_ __ _ .--- 
Pigment Red 49, barium toner, C.I. 15 630 


Medicinals and Chemicals (Bulk) 


Acetylsalicylic acid (aspirin) -..........-.....-...-- SS Sc jiaiion 1,811 17, 561 
Choline chloride, all grades_..............-...-.-... Be eee 5,419 34, 298 
Penicillins, other than semi-synthetic............--|_-- Ly 360, 620 2, 407, 933 


Sulfa drugs 1,000 pounds - - é 131 2, 300 
Tetracyclines and derivatives. ...........-.-.....-- ots Cactaam 272 3, 280 














See footnotes at end of table. 
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Production 
Unit 
of July Cumula- 
quantity 1981 3 tive total, 
January- 
July, 1981 4 


Plastics and Resins Materials 


Phenolic and other tar acid resins____.....-.-...__| 1,000 pounds. - 192, 502 151, 774 1, 327, 870 
Polyamide resins, nylon type--.---.....-.-.-.-.-__- nepal 25, 624 22, 880 178, 576 
Polyethylene and copolymers: 
Specific gravity 0.940 and below We wae 599, 865 581, 422 4, 359, 153 
Specific gravity over 0.940 o 401, 349 424, 100 2, 898, 768 


Fusyaneene eho 8 a cos 347, 288 346, 610 2, 387, 216 
Polyvinyl chloride and copolymers es 517, 447 3, 648, 547 
Styrene polymers and copolymers: 


ABS resins 59, 586 530, 733 


408, 705 2, 906, 539 





Plasticizers 
Diisodecy] phthalate 


8, 733 87, 163 
Dioctyl phthalate 


23, 446 180, 970 


Methyl] bromide-._ 
Methy] parathion - 
TN at a ats 


Miscellaneous End-Use Chemicals 
and Chemical Products 


Acrylonitrile polymers and copolymers for fiber - -_- aS 47, 210 48, 347 372, 995 
Nylon 6 and 6/6 polymer for fiber. -..-.....-..--.--|-.-..do-- 174, 323 180, 257 1, 266, 269 


249, 515 249, 592 1, 765, 052 


Miscellaneous Cyclic and Acyclic Chemicals 


RRR sete te Lae lt tn 8 Bc Oe 224,281 | 1, 600,000 
; 175,344 | 1,315,899 
176, 942 


PE I a ocidinsiinc oncamsdiadininaaeniaabedaenese Sere hoa | 
Alcohols, ©12 and higher (detergent range) - - Pccensce ewes B 67, 186 
n-Butanol a ae 73, 127 | 85, 503 
RIN a Na Eo eee Le | 84, 112 
Carbon disulfide -......-.-.-- | = eo Vie. 
DUPO US EEE BIO OON sca co new nncncconeswascaes A ete Saeed | 35, 386 27, 606 
Ethanolamines (Mono-, di-, and tri-)_---.-_- | 33,995 | —-30, 228 250, 302 
Ethanol, synthetic. ...... .............0.. |-- 81, 637 | 90, 856 674, 513 
Ethyl acetate (85%) -.-...-.-.-----.- ont dee 20, 586 | 24, 228 159, 890 
Ethylene glycol mono- sa 405,718 | 329, 888 2, 321, 152 
Ethylene glycol, monoethyl ether. _ .._.-_-- aaa 16, 423 eee it cc cicccces 
BGT ROO ONOOo 6.55. cacccscncasounmecnescce - Lewes cued 478,412 | 423,327 3, 004, 404 
2-Ethylhexanol |. cnedadiecs 36, 536 | 35, 838 242, 300 
Formaldehyde (37 pct. by weight) _ - pecniawla | Poe | 461, 154 3, 566, 032 
Halogenated hydrocarbons: 
CARPET SUNIIINIE IIR 6.0 a5 ono mode cceewenns-|- « | 57, 892 80, 368 450, 786 
Chlorodifluoromethane (F-22) - vd 21, 174 21, 422 141, 121 
Chloroform (Trichloromethane) al 36, 143 38, 615 232, 890 
Chloromethane (Methy] chloride) sbi 33, 310 33, 566 214, 825 
Dichlorodifluoromethane (F-12) am 23, 939 30, 020 184, 617 
Dichloromethane (Methylene chloride) __--....-- és 48, 526 44, 966 324, 995 
ea ce ee nen Sahl 22, 760 24, 421 184, 823 
PE I oo ncsiiccninininndsninaenbancie 874, 291 6, 147, 577 














See footnote at end of table. 
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Production 
Unit iE 
Chemical of July Cumula- 


quantity 1981 3 tive total, 
January- 
July, 1981 


Miscellaneous Cyclic and Acyclic Chemicals—Con. 
Methylchloroform (1,1,1-Trichloroethane)-_-_...-..| 1,000 pounds... 58, 488 
Perchloroethylene (Tetrachloroethylene) ----_---- 
Trichloroethylene 
Trichlorofluoromethane (F-11) 

Viny] chloride, monomer (Chloroethylene) bs Se y 690, 737 

Isopropy] alcohol fe 112, 478 1, 026, 924 

Maleic anhydride. . .--.-.---.-.- . 25, 778 190, 602 

Methanol (synthetic) fy os 747, 156 4, 928, 498 

Met hy] ethyl ketone rs 46, 071 399, 322 

Pentaerythritol 4, 568 

Propylene glycol S 44, 204 

Propylene oxide : 164, 411 

Vinyl] acetate, monomer 183, 877 1, 178, 609 








1 A toll agreement is an agreement between two firms, under which one firm furnishes the raw materials 


and pays the processing costs and the other firm prepares the finished products and returns it to the first 
firm. 


2 Revised. 

3 Partly estimated. 

‘4 Totals are constantly revised as new and corrected information is received from reporting companies, 
hence they may not equal the sum of the monthly figures. 

5 The figures for terephthalic acid (DMT) are intended to include both the acid itself and the dimethyl 


ester without double counting. The acid figures are multipled by the factor 1.16 to convert them to equiva- 
lent DMT. 


6 Billion international units. 
NotEe.—Schedule of release date for subsequent monthly “‘C/P”’ reports: 


Dats for: Will be mailed. 
August 1981. October 15, 1981. 
September 1981. November 19, 1981. 
October 1981. December 16, 1981. 
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